Please log in to your ATIXA Event Lobby each day to access the course
slides, supplemental materials, and to log your attendance.

The ATIXA Event Lobby can be accessed by the QR code or visiting
www.atixa.org/atixa-event-lobby in your internet browser.

Links for any applicable course evaluations and learning assessments are
also provided in the ATIXA Event Lobby. You will be asked to enter your
registration email to access the Event Lobby.

If you have not registered for this course, an event
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Title IX Coordinator and
Administrator

Coordinator One: Foundations



Any advice or opinion provided during this training, either privately or to the
entire group, is never to be construed as legal advice. Always consult with your

legal counsel to ensure you are receiving advice that considers existing case law,
any applicable state or local laws, and evolving federal guidance.

(610) 993-0229 | inquiry@tngconsulting.com | www.tngconsulting.com



| CONTENT ADVISORY

The content and discussion in this course will necessarily
engage with sex- and gender-based harassment,
discrimination, and violence and associated sensitive
topics that can evoke strong emotional responses.

ATIXA faculty members may offer examples that emulate
the language and vocabulary that Title IX practitioners may
encounter in their roles including slang, profanity, and
other graphic or offensive language.
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AGENDA

Title IX Team Roles & Responsibilities
Title IX Overview & History

3  Significant Cases
The OCR & Title IX

Violence Against Women Act

n When Does Title IX Apply?
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Creating & Implementing Appropriate Policies & Procedures

Oversight & Coordinating Prompt & Equitable Grievance
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AGENDA

Elements of an Investigation

Coordinating the Decision-Making Stages

14
5

Ensuring Compliance with Final Sanctions

1
iGN Coordinating Appeal Processes
17

. General Title IX Compliance Oversight
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TITLE IXREGULATIONS

= 1972: Congress passed Title IX of the Education Amendments

= 1980: the Department of Education’s Office for Civil Rights (OCR)
given primary responsibility for enforcing Title IX

= November 2018: OCR proposed the most detailed and
comprehensive Title IX regulations to date, which focused on
sexual harassment response

= August 2020: Significantly amended, due-process oriented
Regulations took effect (proposed in Nov. 2018)

= June 2022: OCR published a Notice of Proposed Rule Making
(NPRM) outlining proposed changes to the Title IX regulations
focused on sexual harassment response and pregnancy and
related conditions
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NPRM PROCESS TIMELINE

July 2022: NPRM published in the Federal Register and the
60-day comment period began

September 2022: Review and comment period ended

Final Rule expected to be issued in Spring 2023

Effective Date approximately Summer/Fall 2023
April 2023: OCR published a Notice of Proposed Rule
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PREPARING FOR IMPLEMENTATION

= Continue to fulfill obligations under the current regulations for
the 2022-2023 academic year.

= Anticipate OCR will expect schools to implement the new sexual
harassment and pregnancy-related Title IX regulations before
the start of the 2023-2024 academic year.

Steps to Take Now:
= Prepare to educate your community on the changes

= |dentify stakeholders that will need to be involved in making
policy decisions (e.g., whether to have hearings)

= Determine how you will manage policy changes
= Plan for the training needs for your community

= Consider state laws, court decisions, and other regulations
that may affect your institutional approach

/ATDA.  © 2023 Association of Title IX Administrators 11



TITLE IXTEAM ROLES &
RESPONSIBILITIES

Sample Team Structure

Title IX Coordinator
Investigator

Decision-Maker

Informal Resolution Facilitator
Training the Team



SAMPLE TITLE IX TEAM STRUCTURE FOR

HIGHER EDUCATION

President, CDO,
CO0,0orGC |
A Title 1X
Coordinator

Coordinator for Coordinator for Coordinator for Coordinator for
Student Affairs Academic Affairs Human Resources Athletics
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THE TITLE IX TEAM

= Title IXCoordinator(s)
= Deputy Coordinator(s)
= |nvestigator(s)

= Decision-Makers—can be a single Decision-maker or a
panel of Decision-makers

= Policy Violation
= Appeal

= |[nformal Resolution Facilitator(s)
= |nstitution-appointed Advisors
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TITLEIX TEAM STRUCTURE:

ADDITIONAL CONSIDERATIONS

= Co-Coordinators?

= Job responsibilities of Deputy Coordinators
= Tailor scope and roles based on school/campus culture
= Delegation

= Multiple campuses/locations
= Campuses within a larger system
= Extension campuses
= Online communities
= District-level (e.g., community college systems)

= Dual-enrollment oversight
= |nvestigator oversight
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TITLE IXCOORDINATOR:

ROLES AND RESPONSIBILITIES

= Create and implement appropriate policy and procedures
= Navigate First Amendment protections

= Point person for reports and complaints

= Contact for government inquiries

= Qversight of prompt and equitable grievance procedures

= Coordinate overlap of various student and employee
grievance processes

= Qversight of informal resolution processes

= Supervise investigations
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ROLE OF THE INVESTIGATOR

= Conduct reliable, prompt, fair, and impartial investigations
= Work with TIXC to develop investigation strategy
= |dentify and interview parties and witnesses
= |dentify, organize, and compile relevant information
= Maintain accurate and thorough investigation records

and notes
= Share the evidence with the parties and their Advisors

= Provide notices to the parties (may be done in
conjunction with TIXC)

= Create an investigation report that fairly summarizes
relevant evidence

/ATDA.  © 2023 Association of Title IX Administrators 19



ROLE OF THE DECISION-MAKER(S)

= Determine whether institution’s policy has been violated based

upon the applicable standard of evidence

= Decisions must be based upon an independent assessment
of the evidence gathered during the investigation and/or
provided during a hearing, to include an assessment of the
credibility of the parties and witnesses

= Decisions must be based on the specific policy alleged to
have been violated

= Decisions must be impartial and free of substantive bias

= Determine appropriate sanctions/discipline when a policy
violation is found

= Draft a written determination that outlines the rationale for the
finding(s)
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ROLE OF THE APPEAL DECISION-MAKER

= Make determination on a party’s request for an appeal
= Review written submissions from parties

= May review investigation report or other evidence
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ROLE OF INSTITUTION-APPOINTED ADVISORS

Parties have the right to have an Advisor of their choice to
assist them throughout the process, to include attending
any meetings and interviews

No mandate to provide an Advisor to the parties at the
outset of the process

If party does not have an Advisor at the hearing, the
Institution must provide an Advisor to conduct the cross-
examination on behalf of the party during the live hearing

Must be provided at no cost to the party

No mandate to train Advisors however, it is advisable to do
so for all institution-appointed Advisors
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REQUIRED TRAINING TOPICS

= Definition of sexual harassment
= Scope of the Recipient’s education program or activity

= How to conduct an investigation and grievance process
Including hearings, appeals, and informal resolution
processes, as applicable

= How to serve impartially, including by avoiding
prejudgment of the facts at issue, conflicts of interest, and
bias

= Use of any technology to be used at a live hearing
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REQUIRED TRAINING TOPICS (CONT.)

= |ssues of relevance for both questions and evidence,
Including when questions and evidence about the
Complainant’s prior sexual behavior is not relevant

= |ssues of relevance regarding the creation of an
Investigation report that fairly summarizes relevant
evidence

= Note: The OCR sets the minimum training requirements
and institutions should conduct training that covers a
broader range of topics
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PUBLICATION OF TRAINING MATERIALS

= Make all materials used to train Title IX Coordinators,
Investigators, Decision-makers, and any person who facilitates
an informal resolution process publicly available on the
Recipient’s website, or if the Recipient does not maintain a
website, the Recipient must make these materials available
upon request for inspection by members of the public

= The most recent materials used to train the Title IX Team
should be posted

= Although seven years of materials need to be maintained,
only the most recent need to be posted

= This requirement is not retroactive; seven years started
August 14, 2020
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TITLE IXOVERVIEW & HISTORY

Text of the Law

The Road to Title IX

Where We are Today

Key Title IX-Related Issues
Essential Compliance Elements
The IX Commandments







A BRIEF HISTORY OF TITLE IX: PRE-19/72

1964 - Title VI of the Civil Rights Act

= Prohibits discrimination on the basis of race, color, or
national origin in any program or activity receiving federal
financial assistance

1964 - Title VII of the Civil Rights Act

= Prohibits discrimination in the terms, conditions, or
privileges of employment on the basis of an employee’s
race, sex, color, religion, or national origin

1965 - Executive Order 11246

= Prohibits federal contractors from discriminating on the
basis of race, color, religion, or national origin. “Sex” was
added in 1968; renamed Exec. Order 11375.
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A BRIEF HISTORY OF TITLE IX: 1972-1979

= 1972: Title IX passed and signed into law by President
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A BRIEF HISTORY OF TITLE IX: 1980-2020

= 1980: U.S. Department of Education created

= Title IX oversight transferred to Dept. of Ed.’s Office for
Civil Rights (OCR)

= 1982
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KEY TITLE IX-RELATED ISSUES

Sex-Based Discrimination

Program Equity =

Recruitment,
Admissions, &
Access

Pregnancy
Athletics

Employment,
Recruitment, &
Hiring

Extra-curricular
activities

Housing

Access to Course
Offerings

Salaries &
Benefits

Financial
Assistance

Facilities
Funding

Sex, Sexual
Orientation, &
Gender Identity
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Sexual Harassment

Quid Pro Quo
Hostile Environment
Sexual Assault
Domestic Violence
Dating Violence
Stalking

Retaliation
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TITLE IXESSENTIAL COMPLIANCE

ELEMENTS

Once an official with authority has actual notice of sexual
harassment/sexual misconduct, the institution must:

= Take iImmediate and appropriate steps to investigate
what occurred

= The obligation to investigate is absolute, even if
just an Initial Assessment is completed (see Davis)

= Take prompt and effective action to:
= Stop the harassment
= Prevent the recurrence
= Remedy the effects

NOTE: This is regardless of whether the Complainant makes a
e jOrmal complaint or asks the school to take ACHQD e o
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SIGNIFICANT CASES






https://supreme.justia.com/cases/federal/us/503/60/



https://supreme.justia.com/cases/federal/us/524/274/

DAVIS V. MONROE COUNTY BD. OF ED.

526 U.S. 629 (1999)

Finding in favor of Davis, the Supreme Court expanded on the
Gebsercase:

= The institution must have “actual notice
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THE OCR & TITLE IX

OCR’s Role

Civil Lawsuits v. Administrative Actions
OCR Guidance

OCR Resources




ROLE OF THE OCR & TITLE IX

= The Office for Civil Rights (OCR) under the U.S. Department
of Education is responsible for establishing the
compliance standards to be applied in investigations
and enforcement of Title IX regarding sexual harassment.

= Provides regulatory and sub-regulatory guidance

= The OCR administratively enforces Title IX by:

= Conducting investigations of complaints filed by an
iIndividual, a representative, or a group

= Engaging in compliance reviews

= |nitiatives to combat sexual assault in K-12 public

schools (compliance reviews; public awareness and
support; data collection and reviews)

/ATDA.  © 2023 Association of Title IX Administrators 41



ROLE OF THE OCR & TITLE IX (CONT.)

= Technical Assistance (The OPEN Center)

= To help Recipients, students, and parents/guardians
understand their rights and responsibilities
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CIVIL LAWSUIT VS. ADMINISTRATIVE

ACTION

Lawsuit Administrative Action

= Filed in federal court = |nitiated by the OCR

= Monetary damages, = Voluntary compliance or
Injunction findings

= Requires: = Requires:
= Actual notice = Actual OR constructive
= Employee with notice (“knew or should

authority to take action have known”)

= Deliberate Indifference = Investigate

= End harassment
= Remedy effects
= Prevent recurrence
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OCR GUIDANCE

Key Regulatory and Sub-Regulatory Guidance from OCR

= Rescinded:
= 2001 OCR Revised Sexual Harassment Guidance
= 2011 Dear Colleague Letter (DCL)
= 2014 Q&A on Title IX and Sexual Violence
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OCR GUIDANCE (CONT.)

Key Regulatory and Sub-Regulatory Guidance from OCR

= |n effect:
= 2003 DCL on Title IXand Free Speech
= 2010 DCL on Harassment and Bullying
= 2013 DCL on Pregnant and Parenting Students
= 2020 Amendments to Title IX Regulations
= 2020 Q&A on Final Title IX Rule

= 2021 Q&A on Title IX and Single Sex Scholarships, Clubs,
and other Programs

= 2021 Notice of Interpretation — Discrimination Based on
Sexual Orientation and Gender Identity

= 2021 Q&A on the Title IX Regulations on Sexual
Harassment (Revised 2022)
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ADDITIONAL OCR RESOURCES

= About OCR:
= http:.//www.ed.gov/about/offices/list/ocr/index.html

= |n addition to the implementing regulations, compliance
guidance documents are issued by OCR from time to time:

= https.//www?2.ed.gov/about/offices/list/ocr/frontpage/f
aqg/rr/policyguidance/index.html

= Updated OCR Case Processing Manual (August 2020):
= http://www?2.ed.gov/about/offices/list/ocr/docs/ocrcp
m.pdf
= OPEN Center
= OPEN@ed.gov
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CLERY ACT AMENDMENT:

VAWA SECTION 304

VAWA Section 304 created extensive new policy, procedure,
training, education, and prevention requirements for:

Sexual assault
Stalking

= Dating violence

= Domestic violence

= Written information to victims regarding on- and off-
campus resources, remedies, interim measures, and
resolution mechanisms and options

= Listing of policy and procedural elements required in the
ASR

= Listing of key training elements and requirements
= Required educational programs and campaigns
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The “Big 4”
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VAWA REAUTHORIZATION 2022 SUMMARY

(CONT.)

= Expands prevention education for higher education
students

= Revises domestic violence and adds economic abuse
and technological abuse definitions

= Establishes interagency Task Force on Sexual Violence in
Education

= Requires the Secretary of Education to develop, design,
and make available through a secure and accessible online
portal, a standardized online survey tool regarding
postsecondary student experiences with domestic
violence, dating violence, sexual assault, sexual
harassment, and stalking.
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WHEN DOES TITLE IXAPPLY?

Personal Jurisdiction
Covered Programs
Geographic Jurisdiction
Subject Matter Jurisdiction
When Title IX Does Not Apply
Group Discussion




WHEN DOES TITLE IX APPLY?

= Regulations emphasize the Davisstandard - Title IX
applies, and jurisdiction is required, when the Recipient
has:

= Control over the harasser (Respondent) AND control
over the context of the harassment

= “Education program or activity” means...

- locations, events, or circumstances under substantial
control

— any building owned or controlled by an officially
recognized student organization
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WHEN DOES TITLE IX APPLY?

Personal Jurisdiction

= At the time of filing a formal complaint, a Complainant
must Wsq, a Complainant
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WHEN DOES TITLE IX APPLY?

Personal Jurisdiction (Cont.)

= |f Respondent is not affiliated with the institution in any
way, the institution lacks authority to take disciplinary
action

= E.g.. Employee of an outside company (e.g., vendor,
construction worker); guest or invitee; prospective
student; former student; former employee; student
from another institutident
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WHEN DOES TITLE IX APPLY?

Covered Programs
= All programs run by a federal funding Recipient

It does not matter whether the program receives federal
funding, all institutional programs are covered

All programs using facilities of the funding Recipient
= e.g., camps using Recipient fields/stadium

Includes hospitals, residency programs, branch or satellite
campuses

What about virtual learning and employment settings?
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WHEN DOES TITLE IX APPLY?

Geographic Jurisdiction

= Sexual Harassment and Discrimination cases
= Must be dismissed if did not occur against a person in the
United States, but...
- Contrary case law

= There is NO expectation that you exercise jurisdiction over
off-site/off-campus incidents UNLESS

/AIDA  ©2023 Association of Title IX Administrators 58



WHEN DOES TITLE IX APPLY?
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WHEN DOES TITLE IX APPLY?

Subject Matter

= Sexual Harassment as defined in the 2020 Title IX
regulations

= Sex/Gender discrimination (Equity)

= OCR recently noted this includes sexual orientation and
gender identity (based on biological sex) following
Supreme Court’s Bostock case

= Any other policy violation that is sex/gender-based that
causes a discriminatory effect (e.g., hazing, bullying, arson,
vandalism, theft)

= Pregnant and parenting discrimination
= Retaliation
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WHEN DOES TITLE IX APPLY?

Subject Matter (Cont.)
= Limitations:

= Actions/conduct/speech protected by academic
freedom

- Pedagogically appropriate and germane to the
subject matter of course that instructor hired to
teach/research

= Actions/conduct/speech protected by the First
Amendment.

- Merely offensive conduct cannot be disciplined at a
public school

- Must be severe, pervasive, and objectively
offensive
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IF TIXJURISDICTION IS NOT PRESENT

= Behavior could still violate and be addressed under:
= |nstitutional harassment/discrimination policies
= Student Handbook/conduct policies

Technology/Acceptable Use policies

= Employee Handbook/conduct policies

Professionalism standards

= |nstitution should still take steps to:

= Provide support and resources to the Complainant and
campus community

— Address any “downstream effects”

= Determine if there are patterns or institutional variables that
contributed to the alleged incident

= Take what action it can (e.g., trespass the person)
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GROUP DISCUSSION QUESTIONS

= Does your institution exercise jurisdiction over off-
campus/non-school property incidents?

= Under what circumstances?
= For Students? Faculty? Staff?

= When is a student officially a student under your code of
conduct and/or Title IX policies?

= What are you doing to address off-campus intimate
partner violence?

= What are you doing to address online harassment and
discrimination?
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CREATING & IMPLEMENTING
APPROPRIATE POLICY & PROCEDURES

= Required Definitions

= ATIXA Definitions

= Consent Construct

= Navigating First Amendment Protections




CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES

= Policies = The Rules
= Should clearly define expected/prohibited conduct
= Should be regularly updated, revised, and assessed

= Procedures/“Process” = How alleged policy violations are
addressed

= Should clearly channel the parties to appropriate
resources

= Should provide for the equitable remedying of
complaints

= The 2020 Regulations have likely required substantial
changes to existing policies and procedures.
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CREATING AND IMPLEMENTING APPROPRIATE
POLICY & PROCEDURES (CONT.)
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

= |f the institution has multiple policies and procedures (for
faculty, staff, students), Recipient must ensure that these
policies are not conflicting, or do not contain conflicting

definitions
= Astrong argument for a single policy!
= ATIXA’s One Policy, Two Processes Model (1P2P)
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

= Students and employees should know policy exists, how
It works, and how to file a complaint

= Ensure that policy and procedures are published and
posted widely

- e.g., In the publications and information sources that
are most read and used — and can be easily located

= Must be included on website and all
handbooks/catalogs given to applicants for admission
and employment, students, employees, and unions
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

= \Written in a manner that is easily understood

= Clearly articulate the difference between making a report
v. making a formal complaint

= Clearly identify the individuals to whom discrimination
complaints can be submitted
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= Quid Pro Quo Sexual

Harassment
= Hostile Environment Sexual
8|EFSIE>I(UAO|1\I > Harassment
HARASSMENT = Sexual Assault

= Domestic Violence
= Dating Violence

= Stalking
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REQUIRED DEFINITIONS - TIXREGULATIONS

Sexual Harassment is conduct on the basis of sex meeting one of
the following conditions:

= An employee of the Recipient conditioning the provision of an
aid, benefit, or service of the Recipient on an individual’s
participation in unwelcome sexual conduct;

= Unwelcome conduct determined by a reasonable person to be
SO severe, pervasive, and objectively offensive that it effectively
denies a person equal access to the Recipient’s education
program or activity; or

= “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(V)
“Dating violence” as defined in 34 U.S.C. 12291(a)(10)
“Domestic violence” as defined in 34 U.S.C. 12291(a)(8)
“Stalking” as defined in 34 U.S.C. 12291(a)(30)

/ATDA.  © 2023 Association of Title IX Administrators 71
EEEEOEEBEOEBREBEBEEESGEESEGESEESESESGSGSGD>G>S—S—S— > S



HOSTILE ENVIRONMENT: “UNWELCOME”

Unwelcomeness is subjective and determined by the
Complainant (except when the Complainant is younger than

the age of consent)
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HOSTILE ENVIRONMENT: “REASONABLE

PERSON”

Severity, pervasiveness, and objective offensiveness are
evaluated based on the totality of the circumstances from
the perspective of a reasonable person in the same or similar
circumstances (“in the shoes of the Complainant”), including
the context in which the alleged incident occurred and any
similar, previous patterns that may be evidenced
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HOSTILE ENVIRONMENT: “PERVASIVE”

= Widespread
= Openly practiced

= Well-known among students or employees - reputation of
a department, person, etc.

= QOccurring in public spaces (more likely to be pervasive)

= Frequency of the conduct is often a variable in assessing
pervasiveness (look to intensity and duration)

= Unreasonable interference with school or job

= A*“gauntlet of sexual abuse” Meritor v. Vinson, 477 U.S. 57
(1986)
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HOSTILE ENVIRONMENT:

“OBJECTIVELY OFFENSIVE”

= Reasonable person = Physically threatening
standard in context - Humiliating

= “l know itwhenIseeit...” = Intimidating

= Age and relationships of = Ridiculing
Complainant and _
Respondent = Abusive

= Number of persons
Involved

= Frequency

= Severity
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HOSTILE ENVIRONMENT:

TOTALITY OF THE CIRCUMSTANCES

= Hostile environment analysis requires that you evaluate
the “totality of the circumstances.”

= Totality of the circumstances to consider:

= Frequency, nature, and severity of the conduct (see
factors previously discussed)

= |dentity of and relationship between the parties
= Age of the parties

= Size of the school, location of the incidents, and context
In which they occurred
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HOSTILE ENVIRONMENT:

TOTALITY OF THE CIRCUMSTANCES (CONT.)

= Totality of the circumstances to consider:

= Whether the conduct unreasonably interfered with the
Complainant’s educational/work performance

= Effect on the Complainant’s mental or emotional state
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IS THIS A HOSTILE ENVIRONMENT?

= For the past three months, Taylor has been spreading
rumors about Andy being gay.

= About a month ago, Taylor used gay slurs directed at Andy
In front of Andy and others, on multiple occasions.

= Andy suspects Taylor uses slurs behind his back, as well.

= This week, Taylor has started to run into Andy with his
shoulder whenever they pass in hallways. The force of the
contact has knocked Andy into the lockers or caused Andy
to drop his books.

= Today, Andy discovered that someone had etched penises
Into his notebooks and into his desk. Andy saw Taylor
laughing with a friend and pointing at the desk.
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SEXUAL ASSAULT*

= Rape - Penetration, no matter how slight, of the vagina or anus,
with any body part or object, or oral penetration by a sex organ
of another person, without the consent of the Complainant.

= Fondling — The touching of the private body parts of the
Complainant (buttocks, groin, breasts) for the purpose of
sexual gratification, without the consent of the Complainant,
Including instances where the Complainant is incapable of
giving consent because of their age or because of a temporary
or permanent mental incapacity.

= |ncest - Sexual intercourse between persons who are related to
each other, within the degrees wherein marriage is prohibited
by [insert state] law.
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SEXUAL ASSAULT* (CONT.)

= Statutory Rape — Sexual intercourse with a person who is
under the statutory age of consent of [insert age in your
state].

Note: Sexual Assault also includes having another person
touch you sexually, forcibly, and/or without their consent.

* This definition set is not taken from the FBI Uniform Crime

/ATDA.  © 2023 Association of Title IX Administrators 81



DATING VIOLENCE

= Violence committed by a person who is or has beenina
social relationship of a romantic or intimate nature with
the Complainant. The existence of such a relationship shall
be determined based on the Complainant’s statement and
with consideration of the length of the relationship, the
type of relationship, and the frequency of interaction
between the persons involved in the relationship. For the
purposes of this definition —

= Dating violence includes, but is not limited to, sexual or
physical abuse or the threat of such abuse.

= Dating violence does not include acts covered under the
definition of domestic violence.
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DOMESTIC VIOLENCE

= Afelony or misdemeanor crime of violence committed —

= By acurrent or former spouse or intimate partner of the
Complainant;

= By a person with whom the Complainant shares a child in
common;

= By aperson who is cohabitating with, or has cohabitated
with, the Complainant as a spouse or intimate partner;

= By a person similarly situated to a spouse of the
Complainant under the domestic or family violence laws
[insert your state here];

= By any other person against an adult or youth Complainant
who is protected from that person’s acts under the
domestic or family violence laws of [insert your state here].
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DOMESTIC VIOLENCE (CONT.)

= To categorize an incident as Domestic Violence, the
relationship between the Respondent and the
Complainant must be more than just two people living
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STALKING (CONT.)

= Reasonable person means a reasonable person under
similar circumstances and with similar identities to the
Complainant.

= Substantial emotional distress means significant
mental suffering or anguish that may but does not
necessarily require medical or other professional
treatment or counseling.

= The TIX regulations insist this definition not be interpreted
to violate First Amendment.
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= Retaliation

= Sexual Exploitation

OTHER POLICY
DEFINITIONS
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RETALIATION - REGULATION DEFINITION

§ 106.71 Retaliation

= Retaliation prohibited. No Recipient or other person may
Intimidate, threaten, coerce, or discriminate against any
Individual for the purpose of interfering with any right or
privilege secured by Title IX or this part, or because the
Individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any
manner in an investigation, proceeding, or hearing under

this part...
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RETALIATION - REGULATION DEFINITION

(Cont.)...Intimidation, threats, coercion, or
discrimination, including charges against an individual
for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of
the same facts or circumstances as a report or
complaint of sex discrimination, or a report or formal
complaint of sexual harassment, for the purpose of
Interfering with any right or privilege secured by Title IX
or this part, constitutes retaliation.
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RETALIATION

§ 106.71 Retaliation.

= The Recipient must keep confidential the identity of any
Individual who has made a report or complaint of sex
discrimination, including any individual who has made a
report or filed a formal complaint of sexual harassment,
any Complainant, any individual who has been reported to
be the perpetrator of sex discrimination, any Respondent,
and any witness, except as may be permitted by the FERPA
statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part
99, or as required by law, or to carry out the purposes of 34
CFR part 106, including the conduct of any investigation,
hearing, or judicial proceeding arising thereunder...
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RETALIATION

(Cont.)...Complaints alleging retaliation may be filed according
to the grievance procedures for sex discrimination required to
be adopted under § 106.8(c).

= Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a)
of this section.

(2) Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course of
a grievance proceeding under this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION

Sexual Exploitation (non-Title IX sexual harassment)

= QOccurs when one person takes non-consensual or abusive
sexual advantage of another for their own benefit or for the
benefit of anyone other than the person being exploited, and
that conduct does not otherwise constitute one of other sexual
harassment offenses.

= Examples of sexual exploitation include, but are not limited to:

= Sexual voyeurism (such as observing or allowing others to
observe a person undressing or using the bathroom or

engaging in sexual acts, without the consent of the person
being observed)

= |nvasion of sexual privacy (e.g., doxxing)
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION (CONT.)

= Examples (continued):
= Knowingly soliciting a minor for sexual activity
= Engaging in sex trafficking
= Knowingly creating, possessing, or disseminating child
pornography
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CONSENT

= |nformed, knowing, and voluntary (freely given)
= Active (not passive)

= Creates mutually understandable permission regarding
the conditions of sexual activity

= No means no, but nothing also means no. Silence and
passivity do not equal consent.

= Glven immediately prior to or contemporaneously with the
sexual or intimate activity

= Consent can be withdrawn at any time, so long as it is
clearly communicated verbally or non-verbally
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CONSENT (CONT.)

= Cannot be obtained by use of:
= Physical force, threats, intimidation, or coercion

= Cannot be given by someone known to be — or who
should be known to be — mentally or physically
Incapacitated

= NOTE: Some states have affirmative consent laws

Does consensual lolates policy fall

un X?
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OVERVIEW OF THE THREE QUESTIONS

1. Was force used by the Respondent to obtain sexual or
Intimate access?

2. Was the Complainant incapacitated?
a. Ifso, did the Respondent know, or

b. Should the Respondent have known that the
Complainant was incapacitated?
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NAVIGATING
FIRST
AMENDMENT
PROTECTIONS
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NAVIGATING FIRST AMENDMENT PROTECTIONS

“Congress shall make no law...abridging
the freedom of speech...”

= The ED reaffirms First Amendment protections in the Title
IX Regulations

= An important concern for all public institutions and any
private campuses impacted by state law and constitutions
(e.g., California and New Jersey)

= |mpacts policy language regarding expression
= Pay heed to vagueness and over-breadth concerns
= Avoid incorporating “intent” or “purpose” language
= |ncorporate appropriate standard for context
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NAVIGATING FIRST AMENDMENT PROTECTIONS

(CONT.)

= |ssues to consider:
= Time, place, and manner
= Open forum, limited open forum, and closed forum
= Confluence with academic freedom (faculty)
= Unprotected speech
- Incitement of disruption and breach of peace
— Defamation
- True threat
— Obscenity
= Qutside speakers
= Hate speech
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OVERSIGHT AND COORDINATING
PROMPT & EQUITABLE GRIEVANCE
PROCEDURES

= The Process

= Promptness

= Equity

= Clery Act: VAWA Section 304




THE PROCESS

« Complaint or
Notice to TIXC
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PROMPTNESS

= Reasonably prompt timeframes for the conclusion of the
grievance process, including reasonably prompt
timeframes for filing and resolving appeals

= Concurrent law enforcement investigation does not relieve
the burden of the institution to investigate

= Temporary delays for “good cause” and with written
notice of the delay to parties

= Complexity of the investigation

= Concurrent law enforcement investigation with time-
dependent release of evidence (we recommend a one-
to two-week delay)

= Delays for administrative needs are insufficient
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OVERSIGHT AND COORDINATING PROMPT AND
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OVERSIGHT AND COORDINATING PROMPT AND

EQUITABLE GRIEVANCE PROCEDURES (CONT.)

= The grievance process must be conducted according to
the timelines in the Recipient’s policy

= Policy wording: Use “reasonable delays at the discretion
of the Title IXadministrator,” “barring exigent
circumstances,” etc.

= Document all delays/extension and rationale therefore

= e.¢., unresponsive or uncooperative parties, criminal
Investigation, holidays, etc.

= Periodically update the parties throughout the process
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The journey
starts by

asking
those
affected
EQUALITY hOW they EQUITY
requires a level playing field acknowledges systemic
that doesn'’t yet exist see an d are impediments with targeted fixes
impacted ——
by the
conditions,
rules, and
Fresources.
JUSTICE AGENCY
eliminates systemic barriers individuals know that access

/s their right
Adapted from Pittman, Karen (2018). Changing the Odds Together.
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EQUITY REQUIREMENTS

= Various forms of notice — policies and procedures,
Investigation, hearing, outcome (finding and sanction), etc.

= Notification of outcomes to parties permitted by FERPA
and required by Clery (outcome and sanctions)

= Title IX rules preempt FERPA
= [N WRITING!

= Opportunities to present witnesses and provide evidence

= Ability to discuss the allegations without restriction
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CLERY: VAWA SECTION 304 (2013)

= |nstitutional disciplinary procedures shall “provide a
prompt, fair, and impartial process from the initial
Investigation to the final result.”

= Accuser and accused are entitled to the same
opportunities to have a support person/Advisor of
their choice at any proceeding or related meeting.
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CLERY: VAWA SECTION 304 (CONT.)

= Accuser and accused must be simultaneously informed
In writing of:
- The outcome that arises from an allegation of Dating
Violence, Domestic Violence, Sexual Assault, Stalking
e Outcome =Finding, sanction, and rationale
- The institution’s procedures for appeal

— Any change to the results that occurs prior to the time
that such results become final

— When such results become final
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EQUITY CONCERNS

= Participants/stakeholders believe “equity” = “equality”
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EQUITY CONCERNS (CONT.)

= Appeal processes, or other processes, where only one
party is entitled to participate

= Conflicts among federal regulations/guidance and state
laws or education codes
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COORDINATING OVERLAP OF VARIOUS
STUDENT & EMPLOYEE GRIEVANCE
PROCESSES

= Potential Processes
= Title IX And Title VII
= One Policy-Two Processes




COORDINATING THE OVERLAP OF VARIOUS
GRIEVANCE PROCESSES
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TITLE IXAND TITLE VII

= Must understand distinctions between Title IX and Title VII
In responding and investigating

= Must be very familiar with all the processes

= Must have the ability to merge/combine/pick the
Investigatory and hearing processes and explain these to
the parties

= e.g., The difference between a student-employee and an
employee-student
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ONE POLICY-TWO PROCESSES (1P2P)

= A community-based policy that addresses all forms of
harassment, discrimination, and sexual misconduct
applicable to all members of the institution community

promotes equity, minimizes confusion, and supports
Institutional mission

= Provides easier training focus

= Allows for commonality in documentation and
Investigation
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POINT PERSON FOR REPORTS AND
COMPLAINTS

Notice, Reporting, & Confidentiality
Initial Assessment

Supportive Measures

Mandatory & Discretionary Dismissals
Emergency Removal




POINT PERSON FOR REPORTS AND

COMPLAINTS

= The Title IX Coordinator will be the individual designated to
ensure the Title IX protocol is implemented and therefore
should be the individual to whom all complaints or notice
related to sex/gender harassment, misconduct, and
discrimination should be directed

= Contact information for Title IX Coordinator must be
Included on website and in all handbooks/catalogs given to
applicants for admission and employment, students,
employees, and unions

= Recipient may designate multiple portals for receipt of
Information (e.g., Deputy Coordinators)

- All employees are expected to report notice and
complaints to the Title I