


Bias, Conflicts of Interest, & Recusal
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Pre-Hearing Preparation

n PreHearing Meetings
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Understanding Evidence

Questioning & CrosExamination
Credibility

N8 Making a Decision

iI¥A Interaction withi-Appeal Process

IR} Recordkeeping and Documentation
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20 U.S.071681 & 34 C.F.R. Pait106 (1972)

AvY

ONo person in the United States
shall, on the basis of sex, be &
excluded from participation in ('9

be denied the benefits of,
subjected to discriminati

under any educationa ram
or activity receivin eral

financial assist%c{O
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INVESTIGATION

(plusprompt &
fair per

VAWA Sec. 304)

PROCESS

REMEDIES

Thorough

Prompt

Not act
unreasonably
to stop

Reliable

Effective

Impartial

Equitable







/. Draft report

8. Investigator meets with Title IX Caogytinator (or legal counsel)
to review draft report & evidence

9. Provide all evidence directlv.+elated to the allegations to
parties and their Advisors\iot inspection and review with 10
days for response

10. Complete final irivestigation report
I Synthesize and analyze relevant evidence (may include
makingTecommended findings or conclusions)
I Send_irmal report to parties for review and written
response at least 10 days prior to hearing
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! ake a hnaing/final determination (w/panel)
! Draft a notice of rationale




Title IX regulations require a OdecisioamaketQ_tb determine
whether a Respondent violated policy

I May be a single person. Thus, you asg\koth Decisnaker and
Chair by default.

I One role is substantive, theOtider procedural

I May be a panel of decisiemakers (often three), with one voting
member as Chair to make éall rulings on evidence and questions

I Chair should always‘e a voting member

I Most institutions <l want the Chair to speak for the panel on
matters of evizence

| May be intetwal or external individuals (thHpharty neutrals)
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I Title IX regulations require that published.grievance

procedures include a statement of ajpresumption of Aon
responsibility for the Respondenttint!l a final
determination is made

I Hopefully this is not new.,&vidence should have always
driven determinations

| What would it mean to presume neither OguiltO nor
Oinnocence?0

I How does a presumption work in light of an affirmative
consent pQoiicy<?

I How Is presumption of nomesponsibility different than
no presiimption?

' 'What does it take to overcome a presumption?
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I Must allow live crosgxamination to be canducted
exclusively by each partyOs Advisor (separate rooms still

allowed)

I Questions come from Advisois;-panel (if any), and Chair
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Rememberyou
have no £sideO
other than the
Integrity of the
process!
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I Forms of bias and prejudice that can irapact decisions
(cont.):
I Not staying in your lane
I Improper application of institutiGhal policies or
procedures
I Confirmation bias
I Implicit bias
I Animus of any king;-including race, religion, disability,
etc.
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I Types of conflicts/bias:
I 'Wearing too many hats in the process
Legal counsel as Investigator gr-Becisioraker
I Decisionmaker who is not ifipartial

| Bilased training materials; ¥eliance on sex or gender
stereotypes

I Simply knowing a stadent or an employee is typically not
sufficient to creat@ g conflict of interest if objectivity not
compromised

I Also, havitig disciplined a student or employee previously
IS often 9t enough to create a conflict of interest
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I Conflict of interest might necessitate recusal, or party may
request it

I ldentify and train an alternate D<eisiemaker/Chair

I Procedures should define the process and circumstances
by which a party may seek 1o recuse a Decigmaker

I Typically the Title IX~Coordinator determines whether
recusal is necessary

I If you feel you cannot hear a case impartially, notify Title IX
Coordinater immediately
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I Advisor can be anyone; no restrictions\a.the regulations
| Already required under VAWA

| If a party chooses an Advisor wingé.is also a witness, you will
need to assess how that impacts their credibility as a
witness

I If a party does not have.an Advisor to conduct Cross
examination at the kvae-hearing, the institution must
provide an Adviscr dhe institution's choice without fee
or charge to thearty.

I Not required to be an attorney
I No prigi.iraining required; no mandate for institution to
train
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Prior to the completion of the Investigatieri.Report:
I Evidence directly related to allegations must:

Be sent to each party and Advisoi
Be In an electronic format @r’hard copy

Include evidence upon wWhich the Recipient does not
Intend to rely

Include exculpatory and inculpatory evidence
Be made availak!& at any hearing

| After sending,thé& evidence, the investigator must:
I Allow 10-a@ays for written response
I Considertesponse prior to completion of report
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At least 10 days prior to making a determination
regarding responsibility (hearing):

I The final investigation report sumrmarizing relevant
evidence must be sent:

I To each party and Advisor

I In an electronic format & Fard copy

| For the partiesO reviet and written response
!

Best Practice: Provite/the investigation report to the
TIXC and/or legat ceunsel to review for completeness
prior to being snhared with the parties

I For k12 scheols, with or without a live hearing, this review
Is followed by, or in conjunction with, the exchange of
relevant.titien questions and responses facilitated by
the Decisionmaker
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I Provide Notice of Hearing (location, time, Decisioraker
identification, conflict check, individuals attending,
specific charges) to all parties/Advisors

I Conduct PreHearing Meetings between Chair/Deciston
maker and parties/Advisors (optional)
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I Prepare questions from Decisiemaker

I Prepare checklist of all applicable palicy elements

I Set an OOrder of GoO for witness testimony

| Review Io%istics_wit_h parties{ Advisors, withesses, Decision
maker(s), Sanctioning Autiiorities (if applicable), and/or
Hearing Facilitator/Case Nanager (if any)

I Arrange for any diregtly velated evidence to be available at
hearing

I Inform Parties toprepare Impact Statements for
submission af start of hearing

I Check in with Parties for any access, accommodation,
Interpretei-needs, etc.
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Chair must consider: OCan you uning the hell effectO

I Generally, panelists struggle with urihearing or

disregarding evidence once theyear it. All OjuriesO do. I1tO
human nature.

I Consider tracking what evitlerice cannot be considered (in
rationale, to0)

| Redaction prehearirig

| If you work to,decthis prdnearing, will you work with the
Investigator,.ox. make modifications yourself, directly?
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All DecisionMakers/Chair Should Reviews
I Written Notice of Allegations (NOIA)

I Policy (policies) alleged to haye_ieen violated
I 'What does it take to estabiish a policy violation?
I ldentify the elements-af.each alleged offense

| Break down the censtituent elements of each relevant
policy.

I All the materials tarefully and thoroughly

I Review anG-i@eview the investigation report

I Note consistency/inconsistency of informatiddhelps
you know what to focus on in a hearing
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All DecisionMakers/Chair Should Review:

I Review and reeview the investigatior report

I Note consistency/inconsisternicy.of informatidbhelps
you know what to focus on‘ida hearing

I What about prequalificatorior review of the qualifications
of any offered expert-wiiriesses?
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Write down the following as a reminder:
I What do | need to know?

' Why do | need to know it?

I Does the question elicit irfofmation relevant to whether
a policy violation occuried?

I 'What is the best way.toask the question?

I 'Who is the best jparson to get this information from? The
Investigator? A party? A witness?

When deaktg with conflicting or contested testimony appl

a credibility analysis(covered later).
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Not required or mentioned in the Title [X«egulations, BUT

It may be valuable to conduct pre-hearing meetings for
each party and their Advisors

I ATIXA recommends this practige, Decause anything you
donOt do priaearing will havé té be done at the hearing

I Streamline procedural gegiSions before a hearing
I Simplify the hearing

I Can be virtual, I’ person, on paper, and/or with each party
(and their Advisors) separately
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Not required or mentioned in the Title [X«egulations, BUT
It may be valuable to conduct pre-hearing meetings for
each party and their Advisors

I To avoid exparte* concerns, recort préearing meetings,
or summarize each meetingdn‘a memo to the parties

I Or, Chairs could meet jusiwith Advisors, but not parties

| Offer as option, becatise we shouldnOt exclude the
parties If they watit to participate.

*an OeyarteO ‘meeting happens with only one party/advisor without the other
party/advisor present
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I Answer questions regarding the hearing.and procedures

I Clarify expectations regarding logistigs, decorum, and
technology

I Clarify role of Advisors and applicable rules

I Prerulings: helpful, butnpt required, to have parties
submit questions foriulings in advance

I Make record of pigearing rulings to share with parties
I Discern any £9nfiicts of interest/vet recusal requests

I Understana{and perhaps preliminarily field) any questions
regarding‘relevance of evidence or questions
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I Dress professionally; layer if needed
I Arrive prepared and early
I Bring snacks and water/drinks

I Silence or turn off your phore
I How to reach your legaieounsel, if needed

I Bring a pen and paper<rnot@aking device
| Less is better; ncié.what you need to make a
determination

I Be clear on pdliey/expectations for keeping/destroying
written notes

I Clear calendar after the hearifgdeliberation could take
as few as-20 minutes or it could take much longer
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I Be professional, but not be lawyerly or.judike

I This is not courbthis is an administiative process at a
school

I You are not crosexamining ok idterrogating, you are

striving to determine whethei~the Respondent(s)
violated institutional policy

I Be respectful
I Tone, manner, guestioning
| Sarcasm or beliig snide is never appropriate

I Maintain you¢ composure; never allow emotion or
frustration£o snow

| De-escalatg or take breaks if emotions/tensions are
runnirg:fiigh
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I Work to establish a baseline of relaxed conversation for
everyone in the room

I Use active listening skills

I Listen carefully to everything tnatis said |
I Try not to write too much”when people are talking

I Track guestions/answetsto avoid permitting too much

Bep?(tition, and in cage\you need to repeat a question
ac

I If questioning, fog4s on the answer, rather than thinking
about your next guestion

I Do not fidgetsroli your eyes, or give a OknowingO look to
another parelmember

I Do not lesk shocked, smug, stunned, or accusing
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Hearing Testimony: The Role of the Chair/Decisiommaker
!
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I How will you manage the lashinute witQass or evidence
that is introduced at the hearing for ttie first time?

I 'What do your procedures say?
' 'What is fair?

| If the Parties assent, can the.evidence be introduced-last
minute, even if it was helg-gack in bad faith?

I Reopen the investigation to consider the evidence?

I Pause the hearing?_Or just part of the hearing related to
that withess/evitence?

' How will that4work in terms of the two teday
review/coriment periods?

B Should they be observed?
bCarparties waive or shorten them?
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CIMITED TICENSE'AND COPYRIGHT. B ,u<r&aasing, and/orreceiving, and/or using ATIXA
materials, you agree to accept this limit %use and become a licensee of proprietary

% censee accepts all terms and conditions of
ovisions. No other rights are provided, and all
other rights arereserved.-"These mat&zs preprietaryand are licensed to the licensee
only, forits-use. This license =@ its the licensee to use the materials personally and/or
iInternally to the licenseeOs qrgagfiZation for training purposes, only. These materials may be
used to train Title IX perso 1d thus are subject to 34 CFR.RPart.106.45(b)(10), requiring
all training materials to § oRsigd publicly on a website. No public display, sharing, or

and copyrighted ATIXAwned material
this license and agrees to abide by
(s

publication of these matgpéls by a licensee/purchaser is permitted by ATIXA. You are not
authorized to copy or adapt these materials without explicit written permission from
ATIXA. No one ma&nove this license language from any version of ATIXA materials.
Licensees will rg€®yea link to their materials from ATIXA. That link, and that link only, may
be posted to nseeOs website for pug)oses of permitting public access of the
materials f Zw/inspection, only. Should any licensee post or permit someone to post
a public website outside of the authorized materials link, ATIXA will send
a letter instructing the licensee to immediately remove the content from the public website
upon penalty of copyright violation. These materials may not be used for any commercial
purpose except by ATIXA.




